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IN THE MATTER OF THE POTENTIAL
PATTERN OF VTOLATIONS, TNCLUDTNG
NOTICES OF VIOI,ATTON N91-3 5-]--1 ,
N9  1 -2  0 -1 -L  ,  AND N9 1 -2  6 -7  -2  (#2 )  ,
co-oP MTNING COMPANY, BEAR
CANYON MrNE , ACT | 015 | O25 | EMERY
couNTY, UTAH

Presiding:

Pet i t ioner :
(  rrCo-op'r  )

FINDTNGS, CONCLUSTONS
AND ORDER

IT{FORMAL HEARING
CAUSE NO. A;CT / O1-5 | O25

'ooOoo---

on JuIy 8,  L992 ,  the Divis ion of  oi l ,  Gas and Mining

( ttDivisionft ) held an inf ormal hearing concerning the potential

pattern of violations represented. by the above-referenced Notices

of Violation ( rrN0Vtts) . The informal hearing was held at the

request of the operqtor/permittee Co-op Mining Company (nCo-op")

and in accord.ance with Utah Adrnin. R645-40O-332 and the Division

policy ( ttPolicy" ) entit led Procedure For Determination of Pattern

Of ViolaElrcns, Utah Code Ann. Sect ion 4O-10, ds revised Apri l  28,

L992. The purpose of the hearing is to provide an opportunity for

Co-op to prove to the Division that the above-referenced NOVs were

not caused by Co-op wiIlfuIly or through unwarranted failure to

comply. The following individuals attended the informal

conference:

Dianne R. Nielson, Director
Divis ion of  oi l ,  Gas and Mining

CarI  Kingston, Esq.
Counsel for Co-op Mining ComPany

WendeII Owen
Resident Agent
Co-op Mining Company
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Div is ion:

Board:

Eldon Xingston
Co-op Mining Company

Kirn1y Mangum
Mangum Engineering
Consultant to Co-op Mining Company

Lowell Braxton
Associate Director for ltining

Pamela Grubaugh-Littig
Permit Supervisor

Thomas A. Mitchel l ,  Esg.
Assistant Attorney General
State of Utah
Counsel for the Division

Joe Helfrich
Assessment Officer

The Findings, Conclusions, and order in this matter are

based on inf ormation provid.ed in connection with this informal

hearing and information in the fi les of the Division.

FINDTNGS OF FACT

f-. Notice of this hearing was properly qiven.

2 .  NOVs N91-3 s-L- l -  ,  N91-2 0-1-1- ,  and N91-2 6-7 -2 (#2, have

been identif ied by the Division as constituting a potential pattern

of v iolat ions, in accordance with Utah Adnin.  R645-400-332 and the

Po l i cy .

3 .  NOVs  N91-35 -1 , -L ,  N91- -20 -1 -1 ,  and  N91-26 -7 -2 (#21  have

been determined to have occurred. The fact of violation was not

appealed in  N91--35-1- -1  and N9l - -26-7-2(#2) .  The fac t  o f  v io la t ion

was appealed in N91--20- l-- l - ,  the fact  of  v iolat ion was upheld in an

informal conference, and the informal order was not appealed.
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4. In its consideration of whether the violations were

caused willfully or through unwarranted failure to comply, the

Division also reviewed other violations at the Bear Canyon Mine,

i nc lud ing  N91-2  6 -7 -2  (#L )  ,  N91-35 -8 -1 ,  N90-35 -1 -1 ,  N90-25 -1 -1 ,  and

N9 l_ -2  6 -4 -3  (  31 )  .

5.  N91-35-1-1 was issued on February 27, L99L, based on

an inspection conducted on February 22, L99L I for failure to

conduct mining and reclamation activities in accordance with the

approved plan, failure to include a detailed description of eaeh

road constructed, used or maintained within the permit area, and

failure to remove topsoil from the area to be disturbed, in

violat ion of  Utah Admin. R5 L4 (645 )  -3 0L-53 4 .  100 through l -3 0 '

R61-4  (645 )  -301 -527  . lOO I  R614  (645 )  -30 ! -527  .2OO th rough  210  1  23O7 and

24O,  R614 (645 ) -30L -232 .1 -00 ,  and  U tah  Code  Ann .  40 -10 -18 ( j ) .  The

unauthorized construction consisted of a road which was bladed from

the top of the upper road (near upper pad) to the coal shoot where

a ho is t  was ins ta l led.

6.  With respect to N91-35-1-1, Wendel l  Owen stated that

he gave Co-op employee Kevin Peterson specif ic directions as to how

the coal was to be removed from around the coal shoot. According

to Mr. Owen, the violation occurred because the employee did not

fo l low Mr .  Owents  d i rec t ions.

7.  The f inal  assessment of  NOV N91--35-1-1 included the

assignment of  23 points for negl igence. On a scale of  O-30 points,

the range of 16-30 negligence points represents a greater degree of

f  au I t .
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8.  NOV N9L-2O-1-L was wr i t ten on Apr i l  26,  1991,  for

failure to operate in accordance and compliance with the terms and

conditions of the permit, aII applicable performance standards and

requirements of the State Program, specif ically for failure to

submit all maps and information required by the Division order

issued,  November  27,  L990,  i tems I ,  L4,  L7,  and 18.  Prov is ions

v io la ted  were  U tah  Admin .  R6L4(645) -300 -143  and  R614(645) -3O3-2L2 .

The determination of insufficiency of the maps which prompted the

Division ord.er, was based on f ield inspections and review of plan

maps and inf ormation. Because the violation was rrritten f or

failure to comply with the Division order and by its nature did not

require substantiation through a field inspection, Er inspection

was not conducted prior to issuance of the violation

g. wi th respect to N91--20-1-1, Co-op bel ieves that lhey

attempted in good faith to redo the maps reguired in the Division

order. co-op did not know that the Division would requi-re new maps

unti l the Division order was written. Co-op anticipated that it

would, take 6-g months to redo the maps. The Division originally

required that the maps be submitted in 90 days. That deadline was

extended to March 27 , Lggt, a period of approxirnately 4-5 months'

when the consultant who usually does Co-opts maps was unable to do

the work, Co-op hired two other consulting groups to redo the maps.

Co-op requested an additional extension, but the request was not

t imely made.

LO. The f inal  assessment of  NOV N91-20-1-1 included the

assignment of  ZO points for negl igence. On a scale of  O-3O points,
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the range of 16-30 negligence points represents a greater degree of

f  au l t .

l-J- . NOV N91-2 6-7 -2 (#2, was written on July 2 , L99L ,

based on an inspection on July 1, 1991, for failure to obtain

Division approval before enlarging the shop pad, in violation of

Utah Adrnin.  R614 (  645')  -300-L43 .

L2.  Wi th  respect  to  N91-26-7-2(#21,  Co-op s ta ted that

the objective was to clean out a pond. The material from the pond

had previously been taken to another pad area. However, when the

pond was enlarged, Co-opts plan did not designate where the

material was to be taken. The material was used to enlarge a pad

which had not been designated to receive the material. Wendell

owen was responsible for the work, but was not there when the'work

occurred.

13. The f inal  assessment of  NOV N91-25-7-2(#21 included

the assignment of  25 points for negl igence. On a scale of  0-30

points, the range of 15-30 negligence points represents a greater

degree of faul t .

CONCLUSIONS OF LAW

f- . The occurrence of NOVs N91-3 5-1-L , N9 L-20-1-1 , and

N9L-26-7-2(#2) const i tuted a potent ial  pattern of  three same or

sirni lar  v iolat ionsr ds provided in Utah Admin. R64 5-400-332 and the

Policy, thereby causing the opportunity for this informal hearing.

2. The presumption, in evaluating whether the
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violations were caused by the permittee wil l ful ly or through

unwarranted failure to comply, assumes that a person intends the

probable and logical consequences of his actions. As provided, in

Utah Admin. R6 45-400-3 3l-, a f inding of unwarranted failure to

comply will be based upon a demonstration of greater than ordinary

negligence on the part of the permittee. No evidence has been

provided which rebuts this presumption.

3. The Director has reviewed the history of these three

v io la t ions ,  N91-3 5-1-1  ,  N91--2  o-L- l -  ,  and N91-2 6-7  -2  (#21 ,  as  requ i red

by Utah Admin.  R645-400-332.300 and the Pol icy .

4 .  The v io la t ions in  N91-35-1-1  and N91-26-7-2  were

directly related to the wil l ful and unwarranted failure of Co-op

management to sufficiently supervise employees to ensure that the

work was properly conducted in accordance with the approved plan.

In both NOVs, the permittee was determined to have demonstrated

greater than ordinary negligence.

5. NOV N91-20-L-1 was caused by Co-op's fai lure to meet

a deadline for submission of maps and information. Failure of the

permittee to dif igently complete an abatement is not justif ication

for extension of the abatement t iner ds delineated in Utah Admin.

R645-400-324. However,  there is reason to bel ieve that the fai lure

to timely abatement may have been caused by factors in addition to

negligrence or lack of dil igence. fn consideration of the work to be

done and Co-opts efforts to complete that work, the nature of the

response does not constitute a wil l ful or unwarranted failure to

comply.
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6. The Director has considered the existence of

pattern of violations based on two or more Division inspections,

required by Utah Adrnin.  R645-400-332. l -OO and the Pol icy.

7 .  NOVs N9L-35-1--1 and l - I91-2 5-7-2 (#21 const i tute

pattern of violations caused by wiIlful and unwarranted failure

complyr ds def ined by Utah Adrnin.  R545-400-332.

ORDER

f, .  NOVs N91-3 5-1-1 and N91--2 6-7 -2 (#21 const i tute a

pattern of violations caused by wil l fu1 failure to comply, ds

def  ined by Utah Adrn in .  R6 45-400-332.100.

2. By this order,  Co-op is not i f ied of  the Divis ion's

determination of a pattern of violations

3. The Division hereby determines and reconmends to the

Board that an Order To Show Cause be issued pursuant to Utah Admin.

R645-400-331, said Order To Show Cause to include a reconmendat ion

for a 48-hour suspension of mining operat ions.

4. Co-op has the right to an appeal of this Informal

Order. That appeal is provided through the above-referenced Order

to Show Cause. The Board wil l  notify Co-op regarding the date of

the formal hearing to consider the Order To Show Cause.

SO DETERMINED

a

A S

a

to

AND ORDERED this 27t*}r day of July ' L992.

N ie l son ,  D
of  Oi l ,  Gas
Utah

nd Mining
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CERTIFICATE OF MAILING

I hereby certify that f caused a true and correct
foregoing FINDINGS, CONCLUSIONS AND ORDER for Cause No.
to be mailed by certif ied mail, postage prepaid, the
July L992 |  to the fol lowing:

Carl  Kingston, Esq.
Attorney for Co-Op
53 West Angelo Avenue
P .O .  Box  15809
Salt  Lake City,  Utah 841-15

Wendell Owen
Co-Op Mining Company
P .O .  Box  L245
Huntington, Utah 84528

E1don Kingston
Co-Op Mining Company
P .O .  Box  L245
Huntington, Utah 84528

Kimly Mangum
Mangum Engineering
388 E Boynton Road
Kaysv i l le  Utah 84037

copy of the
ACTl o1s IA25
28th day of

Y'{.,t*\ fr. Vttlt*n.
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